Millions of Americans
INTRODUCTION
Nearly half of U.S. employees feel overburdened by their workplace obligations. 1 Many are constrained by the time and place of their working hours and cannot balance their working time with their personal and family time. 2 Working mothers who ask for time off to attend to family responsibilities risk being perceived as insufficiently committed to their career. 3 Working fathers fear taking paternity leave because of financial pressures and social stigma. 4 Low-income workers of both genders face substantial overtime work without notice, receive little or no sick time, and risk retribution if they request control over their own schedules. 5 What many employees want, and what too few employers grant, is a measure of control over their working time. This employee control over working time is known as flextime and it allows the employee at least some choice over how, when, and where work obligations are completed. 6 Even though flextime would bring relief to many workers, family-friendly legal protections for beleaguered families remain insufficient.
This Article argues for changes to the current regulations addressing flextime. It argues for a number of legal reforms that would allow working families, especially single-parent and low-income families, basic access to the rights and protections of flexible work. Part I asserts that inflexible work imposes a social cost, with particular burdens placed on women and low-wage workers. Part II claims that, while efforts have been made to obtain flextime protections under established laws, current employment regulatory regimes are insufficient to protect employees from the consequences of employer-imposed working time. Part III argues against a current pending initiative in Congress, the Working Families Flexibility Act ("WFFA"), which, instead of facilitating helpful flextime, would actually shift more working time control into the hands of the employer.
Part IV argues for alternative reforms to grant employees the right to flexible working time. It first argues for the incorporation of flextime Sept. 18, 2015) ("Essentially, flexibility enables both individual and business needs to be met through making changes to the time (when), location (where), and manner (how) in which an employee works.").
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reforms into established legal regimes. The Fair Labor Standards Act ("FLSA") should be amended to better protect employees against employers' off-shift intrusions to do work at home, especially given the rise of portable technology enabling this practice. Further, the Family and Medical Leave Act ("FMLA") should be substantially expanded to include more workers that need its protections, and expanded to include more flexfriendly personal needs within the definition of "leave."
In addition to statutory reform, Part IV also presents a novel legislative solution: a hybrid statutory flextime model based upon emerging "right-torequest" legislation, which enables employees to request flextime without retaliation and requires employers to consider the request and decide promptly whether to implement it. The model then buttresses the right-torequest framework with key concepts established by the Americans with Disabilities Act ("ADA"). These ADA concepts will strengthen the rightto-request process for employees and incentivize employers to engage in genuine dialogue. This hybrid solution represents a feasible and practical reform that provides workers meaningful access to flexible work. Part IV then anticipates and responds to criticisms of this reform proposal. The Article concludes that legal reforms in the area of flexible work can help sustain a productive workforce and a healthy society.
I. INFLEXIBLE WORK IMPOSES A SOCIAL COST, ESPECIALLY ON WOMEN AND LOW-WAGE WORKERS
Inflexible work places a burden on a number of employees, rendering them unable to achieve a work-life balance, inhibiting appropriate child care, and impeding on the preferred use of personal time for medical visits, elder care, or other familial obligations. While many workers experience a climate of inflexible work, low-wage workers are the most vulnerable. 7 Many low-wage workers find making ends meet challenging. 8 Low-wage workers are disproportionately faced with the broader demographic challenges of the rise in single parenting, two working spouses, and extended care for elderly parents. Low-wage workers could most benefit from the freedom that flextime provides, but low-wage workers are even less likely than their higher-paid counterparts to have access to flexible schedules. 10 Such workers are in fact the most likely to work in jobs that are rigidly scheduled. 11 When their jobs do vary, they vary with unpredictability, not flexibility. "Flexible" time for low-wage workers means having little warning when overtime is necessary and when an expected shift will be cancelled. 12 Technology can exacerbate the problem as employers use computer planning to rapidly add, subtract, or shift hours within the same day to respond to fluctuating consumer or production demand. 13 Such additions or cancellations may impact workers by creating uncertainty about how many hours, and by extension how much pay, they will receive each week. Short notice about an additional shift can also inhibit a worker's ability to pick up children from school, find a babysitter, and attend personal and medical appointments.
14 When unexpected personal issues arise requiring flexible time, lowwage workers generally have fewer resources to manage their lives than other workers. In 2005, seventy-five percent of low-income workers had no access to paid sick leave. 15 Forty percent of low-wage workers reported having no paid sick days, vacation days, or personal days. 16 Moreover, those who have paid leave may not be able to use it until they have earned the right by working for their employer for an extended period.
17
Inflexible work also disproportionately impacts women. Men tend to have more access to flexible employment than women. 18 Managers are more likely to grant flexible schedules to high-status men who use such flexibility to advance their careers. 19 Furthermore, stigma against women for using flextime-whether expressed through direct job loss or through indirect impairment of one's career growth in the firm-may cause women to take more non-standard jobs, such as part-time work that may allow flexibility to accommodate demands of work and family. 20 The liability exposure for such gendered treatment is substantial. Plaintiffs in one gender discrimination lawsuit 22 relied on various arguments, including "maternal wall" bias, to support their claims.
23
Plaintiffs obtained a $250 million damage award from the jury as a result. 24 As evidence of such bias, one litigant produced evidence that a male manager said "first comes love, then comes marriage, then comes flextime and a baby carriage" in reference to his preference to not hire young women. 25 Female managers can discriminate as well. When a topperforming female saleswoman requested time off to care for her son's ear infection, "her female supervisor threw a phone book on the saleswoman's desk and ordered her to find a pediatrician who was open after hours."
26
This does not mean men are immune from the consequences of inflexible work. Fathers frequently report being "openly mocked" or "passed over for promotions" because of taking time off for family obligations. 27 Caregiving is traditionally perceived as a feminine obligation, and men seeking flextime to parent or care for their children or elderly parents may be penalized and perceived as non-masculine. 28 However, those who are often least able to accommodate inflexible work-low-wage workers of both genders who lack bargaining power to resist such working conditions-disproportionately bear the burden of an inflexible work society. 
II. CURRENT LEGAL REGIMES INADEQUATELY SAFEGUARD ACCESS TO FLEXIBLE WORK
A variety of employment protections prohibit discrimination, harassment, retaliation, and other practices, but little attention is paid to flexible work. This Part appraises the three most applicable employment laws, the FLSA, FMLA, and ADA, and, for varying reasons, finds each insufficiently protective of employees' control of working time.
A. The Fair Labor Standards Act is Too Outmoded to Adequately Protect Flexible Work
The FLSA is arguably the statutory authority with the most apparent relevance to flexible working time. The purpose of the FLSA is to ban working conditions that infringe upon a minimum standard of living necessary for personal health and well-being.
29 President Franklin D. Roosevelt perceived the FLSA as a centerpiece of the New Deal that would end "intolerable hours."
30 Implicit in that purpose is "a reasonable quality of life outside the workplace." 31 However, the FLSA's statutory language was not primarily directed toward improving work-life balance, but rather the narrower issues of a just hourly wage and tolerable working conditions. Although the FLSA rules interpreting this concept are detailed, the FLSA's most prominent provisions require that eligible employees are paid an overtime rate for hours worked over forty hours per week.
32 These provisions also require that nonexempt workers be paid no less than an established minimum wage.
33
The regulatory agencies responsible for interpreting the FLSA discuss flextime with a laissez-faire approach. schedules, including flexible start and end times, core hours with flex hours, and compressed workweeks, are all permissible under the FLSA. 34 The Department of Labor ("DOL") interprets the FLSA as not directly regulating flexible schedules; instead, the DOL defers to employeremployee agreements regarding flexible schedules. 35 This deferential approach enables inflexible schedules that many workers disfavor. Employers can impose whatever type of working schedule they wish. These schedules may be unnecessarily chaotic or burdensome to the workers who are subjected to them. Employers have no obligation to consider the needs of their workforce and the consequences of their scheduling decisions on workers' families and society. If a worker desires a modest scheduling request for a pressing personal reason, an employer is able to reject the request without consequence. 36 Furthermore, even if the FLSA focused on flexible work, it is currently too narrow to apply effectively to workers who would need its protection. The FLSA only applies to non-exempt workers, meaning workers who are in executive, administrative, or professional positions are exempt from coverage under the act. 37 A number of selected working groups, even though they would normally be considered laborers, are also exempt from the FLSA's protections. 38 During the era of the FLSA's passage, whitecollar workers were a small group of elites who were expected to work nine-to-five hours and not experience overtime. 39 These exemptions are not technicalities today. As many as twenty-six million workers, 27% of all workers, are white-collar workers not covered under the FLSA. 40 The percentage of white-collar workers has grown steadily over the past fifty years and is only likely to increase. 41 A statute that exempts coverage for so many will not be able to provide flextime protections for a modern workforce.
As a result, non-exempt workers have been forced to file lawsuits for recovery of their lost personal time. For example, in Agui v. T-Mobile, Inc., 42 employees claimed that the employer required them to review and respond to employer-issued smart-phones. 43 These communications occurred at all hours and without overtime compensation. 44 Employees sued, claiming overtime wages under the FLSA for the ten to fifteen hours per week spent on employer emails, texts, and phone calls. 45 The employer entered into a confidential settlement agreement less than one year after the lawsuit's filing. 46 Similarly mistreated employees filed an action in Rulli v. CB Richard Ellis, Inc. 47 In this case, the employer gave smart-phones and other devices to the employees and required them to use the phones beyond normal working hours and without compensation. 48 The plaintiff alleged this violated the FLSA. 49 According to plaintiff's counsel, workers received text messages from supervisors while watching a movie or eating dinner, and had to respond within fifteen minutes and with no expectation of compensation. 50 The employer settled the claims prior to the issuance of a published opinion.
51
When a published opinion appeared, the results offered limited satisfaction. In Rutti v. Lojack Corp., Inc., 52 an employee alleged that commuting time in company vehicles and uploading data to the company after he returned home constituted FLSA-compensable time. 53 The court found that the employee's commuting time was non-compensable even as a condition of employment involving a work vehicle. 54 However, the court found that the post-workday requirement to upload transmissions might be compensable. 55 The transmissions were part of the employees' regular work and necessary to business operations. 56 The court stated:
Rutti asserts that the transmissions take about 15 minutes a day. This is over an hour a week. For many employees, this is a significant amount of time and money. Also, the transmissions must be made at the end of every work day, and appear to be a requirement of a technician's employment. This suggests that the transmission [sic] "are performed as part of the regular work of the employees in the ordinary course of business" . . . .
57
The appellate court concluded that "at least on summary judgment, the district court could not determine that this activity was not integral to Rutti's principal activities." 58 However, the court qualified its conclusion with the statement that "split second absurdities" or "trifles" in time beyond scheduled working hours are non-compensable. 59 This is a gap that should be closed under the FLSA.
This "split second" qualification enables employers to continue using employee's personal time. 60 The "split-second absurdities" phrase originates from 1946.
61
During that industrial period, split seconds were immeasurable. Workers had no access to immediate-response technology. Today, small fractions of time matter, as gigabytes of data can be transferred in moments. Such time is meaningful in a modern society that speaks comfortably in small fractions of time.
Yet, the Rutti court imposed on employees up to ten minutes of noncompensable working time each day. 62 The court noted that most other courts have found such a daily time loss to be de minimis. 63 The court reasoned that "practical administrative difficulty" would arise with recording such minute periods of time. 64 Interestingly, the court mainly relied on Lindow v. United States for its discussion of de minimis time.
65
Lindow was decided in 1984. 66 There is no need for courts to live in an era where incremental periods of time cumulating to an hour a week or more are outside the bounds of permissible compensation. 67 Where it is feasible to track working time with precision, the FLSA de minimis exception should not allow employers to unnecessarily encroach on employees' personal time.
B. The FMLA's Statutory Language Is Too Narrow to Accommodate Flextime Leave
The FMLA requires employers with fifty or more employees to grant up to twelve weeks of unpaid leave in one year for certain reasons-such as caring for a child, spouse, parent, or oneself due to a serious medical condition. 68 When an employee returns from leave, the employer must provide that employee with the same or equivalent position, compensation, and benefits. 69 Congress embraced laudatory goals, hoping to lessen the burden on working women and support "national interests in preserving family integrity" by encouraging a proper balance between employer needs for efficiency and employees' needs to care for families. 70 However, the FMLA has been less successful in facilitating flexible schedules to balance work-life responsibilities. The FMLA has been interpreted too narrowly to be applicable to the pressing need for flexible time. The closest the FMLA comes to flextime is in its language describing permitted employee leave. workday. 73 Reduced schedule leave can also mean a change in the employee's schedule for a period of time, such as from full-time to parttime. 74 However, neither the interpretations of the FMLA nor the statutory language itself sufficiently embraces flextime as an appropriate request for family and medical leave. Alternative scheduling like flextime is not treated as a core part of the FMLA's scope and coverage. 75 While the Supreme Court and the Circuits have yet to fully consider the applicability of the FMLA to flextime, decisions at the District Court interpret the FMLA narrowly. In Giles v. Christian Care Centers, Inc., 76 Giles requested a flexible schedule because her spouse suffered a back injury. Giles argued that her request for a flexible schedule constituted a legally sufficient request for FMLA leave. 77 The court concluded that her request for a flexible schedule was not a sufficient request for FMLA leave, and thus Giles did not meet the requirements of the FMLA. 78 Giles also argued that the flexible schedule granted to her by her supervisor also constituted leave, and the court also rejected that argument, stating that it constituted neither intermittent leave nor reduced schedule leave under the FMLA. 79 Similarly, in Ranade v. BT Americas, 80 Ranade argued that her employer violated the FMLA when it denied her the twenty-hour-per-week flexible schedule that she preferred. 81 The employer instead required her to work a standard reduced-hours work schedule of equivalent time. 82 The court concluded that the employer was obligated to offer Ranade continuous full-time leave or a mutually agreed reduced schedule. 83 The court stated that the employer's offer of a reduced fixed schedule was "entirely reasonable" and that Ranade's flexible schedule request was "haphazard" and not manageable for the employer. 84 Ranade's FMLA claim was dismissed. 85 The FMLA concepts of permissible leave are insufficient to capture the needs of modern working time in at least three ways. First, intermittent scheduling, taking leave in separate blocks of time due to a single qualifying reason, is not an ideal fit for flexible work. Families may need substantial blocks of time for single, long-term events, but many of the work-life balance needs that arise demand short-term and changing accommodations. A babysitter may cancel at the last minute due to illness. An unexpected appointment with a school demands the parent's presence in the middle of the day. Elderly parents may need unexpected transportation or personal care. As previously explained, the FMLA's intermittent scheduling option insufficiently protects families who must adapt to shortterm and immediate medical, familial, and personal needs.
Second, reduced scheduling may impose a substantial penalty. Reduced leave envisions a steady reduction in the usual number of hours per workweek. Such a reduction would be of limited value to employees who may need a reduction in hours in one week, but may be fully willing and able to serve the full hours, indeed even extra hours to compensate, in the following week. Reduced leave as currently interpreted under the FMLA does not envision variable hours of this nature.
Third, FMLA's reduced scheduling also appears to contemplate a reduction from full-time to part-time scheduling as the standard schedule modification. 86 Reduction to part-time status, particularly on a permanent or semi-permanent basis, may not be a solution for many who need flexible work. Part-time work deprives employees, particularly low-wage employees, of needed income to acquire basic necessities. In addition, parttime work imposes a job penalty. Women who work part-time, for example, make 21% less per hour than their full-time counterparts.
87 This part-time penalty makes such a solution even less attractive from a flextime perspective. The FMLA remedy of part-time work is not feasible for many workers. 
C. The ADA Grants Some Flextime Rights, but Has a Distinct Mandate That Limits Broad Effect
Of the three major employment statutes cited in this Article, the ADA comes closest to offering sufficient protections for access to flexible work. For example, in Ward v. Massachusetts Health Research Institute, 88 the employer required its employees to complete daily time sheets pursuant to a flextime schedule that permitted employees to start work at any time between 7:00 and 9:00 am and end work once their seven and one-half hours were completed. Ward, suffering from arthritis stiffness and pain in the morning hours, often arrived later than 9:00 am to complete his seven and one-half hours. 89 After receiving negative supervisory reviews, Ward submitted to his employer that he suffered from arthritis and requested a modified work schedule to accommodate his disability. 90 His employer rejected the requested accommodation, reasoning that the two-hour starttime window under the current flextime schedule was sufficiently flexible.
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After being discharged, Ward sued under the ADA. 92 His employer contended that maintaining a predictable schedule with constant supervision was an essential function of Ward's job, but the court concluded that "existence of a flexible schedule that permits Ward to work from 7:00 a.m.
[to] 3:00 p.m. or 9:00 a.m.
[to] 5:00 p.m., regardless of his supervisor's schedule, creates the obvious impression that MHRI is not bothered by some periods of unsupervised work." 93 The court declined to hold that Ward's request for a flexible schedule was per se unreasonable. 94 The court also stated that the employer needed to submit some evidence that the schedule would impose undue hardship in order to deny the request. 95 The court found genuine disputes of material fact regarding Ward's claim and allowed the case to proceed to trial. 96 The plaintiff in Valle-Arce v. Puerto Rico Ports Authority 97 found similar relief. Valle-Arce requested and received a flexible work schedule as an accommodation for her Chronic Fatigue Syndrome ("CFS"), which kept Valle-Arce from sleeping more than four hours a night and forced her to suffer with persistent pain and weakness. 98 At trial, the district court found for the employer, concluding that Valle-Arce was not a "qualified individual" under the ADA because her attendance at work was an "essential function" of the job. 102 Her absences from work meant that she was not fulfilling the essential functions of her job as necessary for ADA protection. 103 The district court also ruled as a matter of law that the employer's questioning of Valle-Arce's time cards and memoranda to Valle-Arce stating agency policy did not constitute harassment. 104 The appellate court found that the trial court failed to consider evidence that Valle-Arce's flexible work schedule would have enabled her to perform the essential functions of the job, specifically attending work. 105 The stress of going to work late, and being harassed for that lateness, exacerbated her medical problems, which in turn led to many of her absences. 106 An expert psychiatrist on behalf of Valle-Arce testified that she would have been able to attend regularly if granted the reasonable accommodation of a flexible schedule. 107 The fact that the accommodation was eventually granted did not protect her employer as it was only permitted after many months of delay. 108 The appellate court vacated the trial court's judgment and remanded the case for further proceedings. same diagnosis attributed to Valle-Arce. 111 Her employer denied the request and instead offered to accommodate with a modified work schedule that had reduced hours and for a time allowed her to work in an office closer to Ezikovich's home. 112 Ezikovich sued, claiming that she should have been allowed a no-fixed-start flexible schedule as an accommodation. 113 The court concluded that the part-time schedule offered by her employer was an effective accommodation and denied Ezikovich's disability claim. 114 Allowing a part-time schedule, as Ezikovich did, as a sufficient accommodation limits the effectiveness of flexible scheduling. Part-time work may not provide low-income workers sufficient compensation. Furthermore, part-time work imposes a disproportionate wage penalty that low-income workers cannot readily afford. 115 A request for flextime under the ADA should not result in part-time work that for many proves financially unsustainable.
Although the ADA has permitted flextime scheduling, one cannot place upon the ADA the burden of solely protecting flexible working time. The ADA has a "clear and comprehensive mandate for the elimination of discrimination against individuals with disabilities." 116 The mandate of the ADA is not to advance work-life balance for employees generally. Most flextime requests appear only as a consequence of ADA requests for an accommodation. One cannot cite a statutory regime for stinginess in an area it was not intended to apply.
As a result, an unusual situation exists where the ADA, whose purpose is least directed toward accommodating flexible scheduling, is also the statute that appears to have the greatest receptivity toward flexible work arrangements in the workplace. By contrast, the structure of the FMLA, whose purposes include lessening the burden on working women and balancing the "national interests in preserving family integrity," 117 offers little to incorporate flexible scheduling needs. The FMLA needs to be more elastic to be effective.
Similarly, the venerable FLSA would also seem to hold significant potential for flextime work as it is a statute that directly addresses issues of 111. Id. at 496. Before that time, Ezikovich was granted the opportunity to work out of a more convenient office and was also able to report to work when she was able, usually between 11:00am and noon, with the informal consent of her supervisor. working time. However, the FLSA is simply too outdated to incorporate modern accommodations. The FLSA is also unlikely to be expanded to include millions of professional employees who would benefit from flexible schedules but are currently exempt from coverage under the Act. 118 There is a significant need to introduce flextime protections, beyond what current statutory frameworks can offer, and the next Part evaluates the latest effort in Congress to bridge the gap.
III. THE WORKING FAMILIES FLEXIBILITY ACT: A FLEXTIME SOLUTION?
While efforts have been made in the past to legislate workplace flexibility, the most controversial provision currently being considered in Congress is the Working Families Flexibility Act ("WFFA"). The WFFA allows employers to pay their employees with time off when they work overtime instead of compensating with time-and-one-half pay as required by the FLSA. 119 NFIB strongly supports legislation to remove obstacles that prevent employers from providing increased flexibility to their employees. H.R. 1406 simply allows private-sector employers to offer a benefit that is currently enjoyed by employers and employees in the public sector. This
Commentators and employee-representative groups, however, have criticized the WFFA. Few employees can afford to give up the overtime pay that so many of them-particularly those working low-wage jobs-rely upon to maintain subsistence necessities. 123 Critics allege that the positive response from employers to the WFFA supports the contention that firms will use the WFFA not to facilitate flexible work schedules, but rather to avoid paying overtime and circumvent the protections of the FLSA. 124 The Act also gives an additional incentive for employers to impose or retract last-minute scheduling changes that can destabilize working families.
The details of what some call the dubiously-named 125 WFFA supports the conclusion that the Act is primarily designed to protect employer interests. Supporters of the WFFA highlight the voluntary nature of the compensatory time, noting that it permits employees to get paid overtime on request.
126 However, this option may be an ineffective one as there are no special protections in the WFFA for employees who chose overtime pay. Low-wage employees will be expected to take compensatory time instead of overtime. As the Act contemplates that the waiver of mandatory compensatory time would take place by agreement before work begins, 127 the waiver will be part of standard boilerplate language in employment legislation would allow employees the choice of taking time-and-a-half compensatory time as payment for overtime. It is important to stress that if an employer chooses to offer compensatory time, the offering is completely voluntary for employees, and at any time employees can change their mind and receive overtime compensation in cash. According to an NFIB poll, an overwhelming number of small-business owners favor reform of the Fair Labor Standards Act (FLSA) to allow for more flexibility in the workplace and H.R. 1406 would provide such flexibility. H.R. 1406 is a family-friendly, commonsense piece of legislation that is a winwin for employers and employees. Id. contracts. 128 Unlike, for example, the ADA, which allows verbal requests for reasonable accommodation, 129 the WFFA permits only written requests that monetary compensation be provided. 130 This seemingly simple requirement can be a concern for employees who, out of fear of retaliation, may want to avoid creating a written record of requests that can be used against them to deny retention or promotion. Whereas a casual oral request for overtime pay may be requested, granted, and disregarded over time, a formal written demand can remain in an employee's personnel folder indefinitely.
Furthermore, the power to choose when compensatory time is taken is unbalanced. Section 7 of the Act states that the use of compensatory time "shall be permitted by the employee's employer to use such time within a reasonable period after making the request . . . ."
131 The employee receives the compensatory time, but cannot determine when such time can be used. That discretion rests with the employer. The employer need only grant the compensatory time within an ambiguous "reasonable period" after the employee submits the request.
132 Employee time off without any control of when that time can be used, or whether the employee can choose overtime instead, contradicts basic notions of flexible work.
The WFFA also has a readily available exception for employers who do not wish to grant compensatory time operations of the employer." 133 The notion of undue disruption is not defined, but can be interpreted as a substantially lower threshold of inconvenience than the "undue burden" phrase applicable as a defense to an accommodation in the ADA. The courts would be left to decide what threshold of operational disruption is sufficient for an employer to deny the issuance of compensatory time, and those workers who would most depend on employer's discretion, low-wage workers, would likely be the ones least able to pursue litigation to protect their interests. The WFFA offers no provision for employees to refuse the employer's decision regarding when compensatory time can be used and when it "unduly disrupts" the operation of their families.
There is little support to conclude that the WFFA would sufficiently meet the needs of employees seeking control over or flexibility in their schedules. As one expert remarks, the WFFA "should be called the Employer Flexibility Act, because at every turn here, the employer gets to decide . . . ."
134 Unfortunately, there are no substantial reforms on the horizon from Congress that would deliver the protections modern workers need. The next Part proposes a series of reforms that, if adopted, would make genuine protection for flexible working time a reality.
IV. TOWARD MEANINGFUL LEGAL REFORM OF FLEXTIME PROTECTION IN THE WORKPLACE
Working time is an area that is in need of reform, and current Congressional efforts insufficiently protect employees' interests. When employees attempt to reconcile work and family obligations, employers have little obligation to respond to these concerns. While voluntary initiatives implementing flextime could benefit employees, 135 a broader suite of reforms is necessary to protect vulnerable working populations.
The following Part argues for such reforms. It first argues for reforms within existing statutory frameworks, namely the FLSA and the FMLA. Specifically, this Part argues that the FLSA needs to better protect off-work leisure time against unexpected, and often uncompensated, employer intrusion. This Part also contends that a series of changes to the FMLA, included expanded coverage and improved definitions of what constitutes 133. Id. 134. Huppke, supra note 126 (quoting Judith Lichtman, senior adviser for the National Partnership for Women & Families). Lichtman further states: "[The WFFA] pretends to provide a set of options to employees. But even if they elect to take the comp time instead of wages, when they can take it is fully at the discretion of the employer. You have no ability to take that leave when you need it. The employer can decide." Id.
135 "leave," will give employees the protection they need under a statute whose purpose was in part to protect work-family balance. This Part will also introduce a new hybrid flextime regime, based upon a combination of a right-to-request framework and key elements of the ADA accommodation process. This Part also anticipates and responds to potential criticisms. It argues that such a reform will strike the most effective balance between employees' interests in flexible work time and employers' interests in an efficient organization.
A. The FLSA Work Time Rules Should Better Reflect Modern Uses of Technology at Work
Congress should amend the FLSA to better protect the personal time of employees in an age of portable technology. FLSA regulations permit employers to impose unpaid work on employees when the work time is de minimis, 136 and such a broadly interpreted exception is no longer necessary. The rule applies "where there are uncertain and indefinite periods of time involved of a few seconds or minutes duration, and where the failure to count such time is due to considerations justified by industrial realities." 137 The most recent case the regulation uses to justify this interpretation is from 1955.
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The industrial realities of the modern workplace have changed, and the de minimis exception should permit compensation of work time that is feasibly measurable. Modern technologies can track periods of time that courts once dismissed as trifles.
139 Time-tracking technology is readily available for smart-phones and other devices. When employees receive an assignment outside of normal work hours, they can record the time spent on the task. Work that already uses technology can simultaneously complete 136. 29 C.F.R. § 785.47 (2014) ("In recording working time under the Act, insubstantial or insignificant periods of time beyond the scheduled working hours, which cannot as a practical administrative matter be precisely recorded for payroll purposes, may be disregarded. The courts have held that such trifles are de minimis.").
137. Id. Fortunately, however, the value of fractional work assessed as not de minimis decades ago in the regulation can still be used today. the assigned task as well as record the time taken for the task to be completed. This does not mean that employers will be forced to calculate paychecks by the second each pay period. Such factional time can be cumulated and compensated for once it reaches a sufficiently significant amount, such as a half-hour or hour of the worker's pay. This monitoring of fractional time is also likely to change employer behavior. A positive change, from the perspective of the employee, will be that employers will know that tasks outside of work time of even a brief period of time will be a compensable cost. Brief but daily tasks assigned to large numbers of employees outside of work time can cumulate into significant payroll costs for the firm. Employers should be less cavalier when assigning such tasks as a result.
There is a possibility, however, that requiring compensation for offwork time may not have such an effect. An employer may view the assignment of the off-work task as worth the cost. For a discrete event, a five to ten minute assignment is a negligible price for getting something done off hours. The psychological cost of the off-shift task for the worker, however, is substantially greater. When a task is assigned during normal work hours, it occurs during the flow of the work day where work is expected. One assignment transitions into another and the employee expects to concentrate entirely on work during his or her shift. The effort of the task is essentially equal to the time the task requires. Off-shift interruptions, however, are more burdensome. Employees receiving assignments that require immediate attention during a family meal, a personal activity, or time with children force that employee to mentally transition almost immediately from the personal to the professional. That transition has a psychological cost. Such interruptions disrupt the recovery and relaxation process that is a necessary part of work-life balance. This is no slight inconvenience. An employee's inability to separate herself from work for sustained periods of time has been associated with increased fatigue, cardiovascular disease, and problems with sleep. 140 Interruptions to an employee's leisure, if frequent and demanding enough, can bring a harmful work environment into the employee's home. To mitigate this problem, non-exempt employees could be given the right to refuse work outside of working hours without fear of retaliation. Exceptions could be made to the right to refuse through an employer establishing a business necessity. If the employer established such a necessity, the off-work obligation could command an overtime premium or be separately negotiated. Employers should not be banned from off-shift contact of workers to complete tasks, but any work assigned should be backed by necessity and subject to compensation or premium compensation.
B. The FMLA Should be Expanded to Encourage Greater Use of Leave
Whereas the age and structure of the FLSA do not make the Act ideally suited for major revisions to incorporate protections for flexible work time, the FMLA is not shouldered with such structural and temporal baggage. The FMLA was signed into law by President Clinton in 1993 with implementing regulations following over the next two years.
141 By the mid1990s, fifty-five years after the passage of the FLSA, the compensation of the modern workforce had already taken hold. Women had long entered the workforce in substantial numbers and there had been a significant increase in single-parent families over the previous decades. 142 In addition, Congress and society at large had become much more aware of the challenges of balancing work and family life. Congressional motivations cited family pressures and related issues as the underlying purposes of the FMLA.
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Whereas the FLSA envisions fixed shifts, set overtime, and a single-worker, father-headed, household, 144 the FMLA speaks in terms of a modern workforce that needs leave for children, serious medical illnesses, and major responsibilities where no parent stays at home as a dedicated caregiver.
However, while the structure and purposes of the FMLA reflect a modern economy, the FMLA's scope does not sufficiently encompass today's worker needs. This may be because passage of the FMLA was hard fought, with resistance from business groups that likely reduced the potential breadth of the FMLA. 145 The result is an FMLA that today can be amended so that more employees can lessen the burden of inflexible work. The following proposed reforms can improve the effectiveness of the FMLA toward flexible work.
Amend the FMLA to Include Flexible Leave
One solution, a more aggressive reform, would be to amend the FMLA to include an additional category of permissible leave. The FMLA currently permits employees to take three types of unpaid leave: (1) a single block of leave of up to twelve weeks, (2) intermittent leave that can be taken in separate periods due to a single illness or injury, and (3) reduced leave in which an employee is typically made to work on a part-time basis.
146 The FMLA could be amended to incorporate an additional class of leave under the FMLA-flexible leave.
Flexible leave would expand the concept of intermittent leave to allow for not only short-time unpaid leave for qualifying reasons, but also for an expanded qualification of reasons not previously incorporated under the Act. Flexible leave could include non-emergency adult and child care, such as illness of a child arising from the common cold, which is not covered because it does not constitute a serious medical illness. 147 Flexible leave could also include activities related to a child's education or school-related activities such as attending a parent-teacher conference, which are also not covered as qualifying reasons for FMLA leave. 148 Another characteristic of flexible leave could be allowing employees flexibility in when they arrive at work, but then requiring completion of a full workday after arrival. 149 A variant would be enabling an employee to work around a core time and modifying the start and end hours of the day, taking leave as needed for qualifying reasons.
Lower the FMLA Coverage Threshold to Twenty-Five Employees
Currently, the FMLA only applies to workers in firms with fifty or more employees. That threshold is too high. Relieving firms with less than fifty employees from FMLA obligations excludes 40% of the U.S. workforce from coverage. 150 This threshold particularly impacts women and poor families who are more likely to work for smaller employers that are not required to offer FMLA coverage. 151 With more than half of low-wage workers employed by small businesses, 152 the fifty-employee threshold represents a gap in effectiveness for people the FMLA was intended to benefit most.
This threshold did not appear to be carefully considered. 153 The first bill proposed in Congress offered no exemption for small businesses.
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Every firm was obligated to comply with its requirements regardless of size. 155 After each revised bill was introduced, the size exemption grew larger and larger until it reached the exemption level of fifty employees. 156 The likely reason was the pressure from business groups.
157 No Congressional study of the impact of this threshold on low-income workers was completed.
Specifically, pursuant to a number of proposals, 158 with fifteen or more workers to comply with their requirements. 160 Some states have already enacted their own laws with coverage thresholds as low as fifteen employees. 161 There is little reason to believe such an amendment to the FMLA would unduly disrupt the workplace.
Broaden the FMLA's Coverage to Include More Part-Time Workers
Coverage requirements should also be broadened to include more parttime workers and the probationary period should be reduced. Currently, the FMLA only covers employees who work for a covered employer for at least twelve months and at least 1,250 hours of service. 162 Like the employee threshold requirement, these limitations were not in the original draft of the bill. 163 They were added at the request of pro-business interests who did not want to pay benefits to workers who were only employed for a short time. 164 Yet these limitations disproportionally impact the very workers who could benefit from flexible FMLA leave the most: low-income workers who are the most likely to have short-term employment and thus be excluded. 165 These limitations need not remain in their current form in the FMLA.
Expand the Meaning of "Family" Under the FMLA
The concept of family should be expanded under the FMLA. The social definition of family has changed substantially over the preceding decades. Grandparents and in-laws take on increased parenting responsibilities. 166 There has been a rise in the number of same-sex couples and families. 167 Close friends more often partake in family life as "voluntary kin" who share the burden of medical directives, wills, and other important responsibilities.
168 These non-traditional families and family members experience the same family burdens and pressures as their nuclear predecessors.
The FMLA should be reformed to incorporate a wider range of recognized family members that better reflects how society views family life. In 2008, for example, Congress amended the FMLA to allow twenty- six weeks of unpaid leave for family members who are caring for wounded service members. 169 The definition of family member included not only the traditional roles of son, daughter, parent, or spouse, but also included any "next of kin" as qualifying family members. 170 The FMLA should be further expanded to incorporate such family members as domestic partners, parties to a civil union, grandparents, or family in-laws. Such individuals could benefit from workplace flexibility as robustly as any member of a traditional nuclear family.
Revise What Events Constitute FMLA Leave
Perhaps the most important reform relevant to workplace flexibility is the expansion of what constitutes qualifying FMLA leave. The FMLA currently permits leave for the birth, care, or adoption of a child. 171 It also permits leave to care for a parent, spouse, child, or one's own serious health condition.
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However, the FMLA excludes many uses that would help workers seeking flexible working time. FMLA regulations state that "unless complications arise, the common cold, the flu, ear aches, upset stomach, minor ulcers, headaches other than migraine, routine dental or orthodontia problems, periodontal disease, etc., are examples of conditions that do not meet the definition of a serious health condition and do not qualify for FMLA leave."
173 These are the kinds of medical leave, particularly in the context of caregiving, that would make workplace flexibility desirable for working families. Common ailments do not need to arise to the level of a serious medical condition to be debilitating for an employee or a member of her family. Regardless of whether a child has the common cold or a serious medical problem, a parent still needs to take that time off from work. Employees faced with difficult choices sometimes go to extreme measures to satisfy both employer and family obligations. One woman left her sick child at home and was relegated to calling every fifteen minutes to check in with her child. 174 Another mother admitted to dissolving aspirin in a baby's bottle in order to force down a fever so that the day care would accept her child. 175 Work requirements should not force workers into deception or unusual measures to satisfy their work and personal obligations.
FMLA leave should also be expanded to include non-medical needs related to children and family that are the hallmarks of family life. Currently, such needs are not given a priority and workers are forced to find a way to reconcile competing pressures. For example, men in one firm were forced to lie about meeting a client so they could attend their children's activities, creating a culture of fathers who fear retribution for disclosure of familial needs. 176 Such familial needs could include child's school or educational activities, routine non-emergency medical visits, and even leave to address the effects of domestic violence or sexual assault.
The narrow coverage of the FMLA leave encourages a workplace culture of finding extreme ways to shoulder conflicting obligations or are forced to engage in subterfuge by incorporating flexibility into their lives outside of formal workplace channels. Some states have already adopted expanded uses of FMLA leave without unusual controversy. 177 There is little barrier to expanding the FMLA to incorporate these flextime-friendly uses into the categories of permissible leave.
C. Enact a Hybrid Flextime Statute Merging the Right-to-Request Framework and Key Components of the ADA Accommodation Process
While reforms of established statutes can improve workers' conditions, an independent statute would also be effective of relieving the pressures of inflexible work. The most effective solution would be based on an emerging model known as the right-to-request flexible work.
The Structure of Right-to-Request Legislation
Right-to-request legislation grants an employee the right to ask for flexible work arrangements from her employer. 178 Such a request may only be made by qualifying employees who have worked for an employer for a required length of time. 179 Requests may be made for specific reasons related to childcare or other listed obligations. 180 Employees may only exercise the right to request on a periodic basis, such as once or twice a year.
181 By contrast, in most states a flexible scheduling request can be rejected outright and without considerations.
Right-to-request legislation modestly changes this dynamic. Under right-to-request legislation, an employee's request for flexible scheduling triggers a series of important, though modest, procedural requirements and protections. Most importantly, an employer cannot retaliate against employees for simply making the flextime request. 182 This protection alone overcomes a substantial hurdle for flextime program, that of the employee who does not even inquire about alternative scheduling for fear of retaliation.
In addition, employers must meaningfully consider the request. An employer representative must promptly meet with an employee to discuss the request, and the employee has a right to be accompanied by a co-worker at that meeting. 183 Once the meeting occurs, the employer must either accept or decline the proposed flexible schedule. However, employers must articulate their rationale within a specified time in writing. 184 Further, employers can only base that refusal on certain specified reasons, such as the burden of additional costs, detrimental impact on performance, and insufficiency of available work during the proposed scheduled time. 185 If the employee does not believe the process has been properly followed, right-torequest legislation may also contain a right to appeal to an outside authority.
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Leading right-to-request legislation in the United States incorporates many of these characteristics. Right-to-request legislation now exists in Vermont, which recently passed a law that protects employees who request flexible working arrangements. 187 Employers must consider submitted requests at least twice per calendar year per employee. 188 Consideration of requests means that the employer must discuss the request with the employee in good faith, propose alternatives if appropriate, and consider whether the request can be granted "in a manner that is not inconsistent with its business operations or its legal or contractual obligations. employer is also prohibited from retaliating against the employee for making a flexible schedule request. 190 Similarly, the City and County of San Francisco also passed an ordinance granting employees the right to request a flexible or predictable working arrangement. 191 A flexible working arrangement can encompass a modified work schedule, part-time employment, job sharing, telecommuting, and changes in start and end times, among others.
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Employees may make two requests every twelve months. 193 Employers must respond in writing and explain the reason for the denial and state a "bona fide business reason."
194 Like the Vermont law, the ordinance prohibits retaliation against employees who make the request. 
Advantages of the Right-to-Request Framework as a Flextime Reform
The right-to-request framework offers multiple advantages as a regulatory solution to flextime. First, the proposal is relatively modest. The right-to-request framework allows employers to deny flextime proposals. The procedural burden is also relatively light, requiring a meeting with an employee and a written statement of acceptance or denial. The costs of conforming to this process would almost certainly be minimal. The right-torequest framework has been generally characterized as "light touch" regulation, 196 and that characterization is indeed true. The process imposes primarily procedural obligations, and the exposure to substantial monetary liability is low.
Second, the process of communication that is required has inherent and beneficial value. Even if the employer is under no obligation to accept the request, the process still has meaning. Right-to-request rules establish a collaborative process by which employers and employees can communicate about the request. Employees who are denied the flextime request may at least feel their voices have been heard and that their employer has taken the time to supply them with a written and reasonable explanation. The dialogue process also limits managerial discretion in that employers must engage in the process even when it is undesirable. However, the dialogue process also respects the managerial discretion of the employer to evaluate such a request in light of workplace demands. The right-to-request dialogue creates a non-threatening venue by which employer and employee can collaborate to explore a variety of flexible options and, if possible, reach a mutually acceptable agreement. 197 Third, the right-to-request framework is a vehicle with which to promote flextime generally. When an employee exercises their right to request, it places upon the employer a statutory obligation to follow a set of procedures to evaluate and resolve the flextime request. Although the cost of the process is likely low, the process gets the employer in the habit of not reflexively denying flextime requests. Having this required process in place may encourage employers to readily grant more reasonable flextime requests or proactively introduce flextime policies so that the employer will not need to go through the process for each employee. When employers adopt flextime more regularly, they may discover that introducing flextime into their workplace may improve company operations through such metrics as productivity and worker loyalty. 198 This would in turn encourage the granting of even more flextime requests, growing a still deeper culture that accepts, and perhaps even embraces, flexible work.
Finally, successful right-to-request programs will encourage further flextime legislation. Once the right-to-request framework becomes normalized, employers may realize that granting flextime is not overly burdensome. Just as most accommodations under the ADA are low-cost or cost free, 199 most flexible schedules will not likely place a great cost on the employer. 200 If such scheduling is widely shown to be of limited cost and burden on firm efficiency, employers may be less aggressive in resisting future flextime-related reform. The success of the regulation might encourage state legislatures to act further on employees' behalf, creating a fifty-state laboratory that could encourage development of further regulatory innovation.
Integrating Concepts from the ADA Will Improve the Effectiveness of Right-to-Request Legislation
In addition to enacting a right-to-request statute, flextime reform could be improved even further by selectively incorporating ADA concepts into any right-to-request reform. This hybrid right-to-request accommodation model would not only shore up any potential weaknesses in the right-torequest framework; it would also increase the incentives of the employer to meaningfully comply with its provisions. There are three additions from the ADA that would improve the effectiveness of right-to-request legislation.
First, the right-to-request model should adopt the "interactive dialogue" process found in the ADA, one of the most useful characteristics of that statute. The interactive process begins when the employee asserts status as a qualified disabled employee and requests an accommodation. 201 Both the employer and employee must genuinely participate in the process. 202 The purpose of the process is to determine the appropriate ADA accommodation within the boundaries of the employee's need and the employer's burden.
The right-to-request process, by contrast, only requires a meeting and a written decision from the employer. Despite this required employeremployee communication, there is a risk that the employer may simply go through the motions without genuinely engaging with the flextime request. The interactive process provision of the ADA, however, is far more robust. The ADA's Interpretive Guidance on Title I ("Guidance") specifically states that an employer should use a "problem solving approach" during the interactive process. 203 The Guidance establishes specific stages, whereby the employer analyzes the job involved, consults with the employee to determine the nature and scope of limitations, identifies potential accommodations, considers the preferences of the employee, and selects an accommodation that is "most appropriate for both the employee and employer." 204 The Guidance encourages employers and employees to use a specific step-by-step process when the employer or employee lack sufficient knowledge about the tools available or the limitations involved in the accommodation. 205 This process is no mere standardized procedure, but an individual assessment of both the job at issue and the limitations of the employee. 206 The Guidance provides detailed directions for employers to follow and is deliberately two-way and interactive. This collaborative solution-oriented process could be layered onto the dialogue requirements for the right to request a flexible schedule, and improve it as a result.
Second, the right-to-request model should not only use the ADA's interactive process, but also incorporate obligations and sanctions from the ADA that can potentially arise from not participating genuinely in the dialogue. Courts recognize that the accommodation process requires "a great deal of communication" between employer and employee. 207 Courts will also look for signs of a failure to participate in good faith or a failure to assist in the process of determining what accommodations are necessary.
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A failure to communicate may also not be acting in good faith. 209 When this happens, "courts should attempt to isolate the cause of the breakdown and then assign responsibility." 210 The responsibility courts place on employers for failure to act in good faith is substantial. Courts will not hesitate to deny summary judgment to employers where a question exists regarding their engagement in the interactive process. 211 Employers can be held responsible for the failure to provide a reasonable accommodation when the employer is responsible for breaking down the interactive process. 212 This increased judicial attention to the right-to-request process would encourage the employer to engage in good-faith problem-solving. The specter of liability will lie behind the dialogue process and ensure proper compliance. However, given that the requirement of good faith engagement is relatively easy for the employer to satisfy, the employer will not suffer unnecessary risk of exposure. Incorporating a similar interactive responsibility in flextime requests to that placed on ADA accommodations will result in a more balanced and engaged dialogue that, while encouraging collaborative and productive discussion, will also have the threat of sanction discouraging bad-faith disengagement.
Third, in addition to adopting ADA interactive dialogue processes and sanctions, right-to-request legislation should also incorporate an analogous ADA requirement that an employer show a threshold of harm, known as an "undue hardship," before denying a request for flexible scheduling. Under the current right-to-request system, the employer merely has to articulate a business reason for the flextime denial. The employer does not have to specify the specific nature or the extent of the costs or further justify the rationale. 213 The employee cannot challenge the business justification for the denial, and can challenge only whether the employer followed the correct processes in reaching its decision. 214 This prevents the employee from making any substantive challenges to an employer's reasoning. Employers can reflexively point to business problems without a real effort to accommodate. Employers can also deny flexible schedule requests for trivial inconveniences.
Incorporating an undue hardship threshold would alleviate these limitations. An employer would only be able to deny a flextime request by establishing that substantial harm would arise as a result. An undue hardship requires that an employer will suffer "significant difficulty or expense in, or resulting from, the provision of the accommodation." 215 The concept explicitly accounts for the financial realities of the particular employer, but also does not give the employer free reign to deny requests. 216 These financial realities include the size of the firm, size of the facility, cost of the accommodation, and impact on business operations. 217 The undue hardship framework is specific, well-established, and already familiar to most employers. Such a test would empower employees to request flexible schedules while discouraging employers from rejecting them without due consideration.
D. Anticipated Criticisms to Flextime Reform and Responses
Although the introduction of flextime reform presented in this Article would provide benefits to employees, there are legitimate concerns regarding the adoption of new regulatory controls. This Part raises criticisms that may arise from this proposal and presents responses.
Administrative Costs of Managing Flextime
One common criticism of flextime is that it firms will be forced to bear substantial administrative costs to manage the program. While permitting flextime is not costless, firms will retain the discretion to track and manage employees as they see fit. Firms do not have to collect records in a certain form, nor must firms submit records on a routine basis for regulatory review. The DOL permits employers to use a time clock, hire a timekeeper to monitor work hours, or rely on employees to write down their own time records. 218 The DOL is mainly concerned that such records are "complete and accurate." 219 Low-cost timekeeping software is readily available. For example, the DOL's free application, called Timesheet, enables employees to manage their own records. 220 Self-management reduces tracking costs for employers and also generates informative data should a DOL investigation arise from a timekeeping dispute. More complex software can comprehensively record employee hours with relatively little additional cost. 221 Furthermore, there is little evidence that courts will rigidly use timekeeping software against an employer during a timekeeping dispute. For example, in Zivali v. AT&T Mobility Inc., 222 a dispute arose over the use of a punch-in and punch-out software that only recorded time when workers were physically present or otherwise logged into the software. 223 When the employees argued that the software failed to capture various work-related tasks, the court substantially deferred to the employer's method of recording work time. 224 The court concluded that the timekeeping system was permissible under the FLSA "as long as it allow[ed] for the complete and accurate recording of all time worked . . . ."
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In addition, exceptions can be embedded in flextime legislation to protect employees from unusual burdens. Rules relieving employers from the most minute and burdensome tracking requirements can be engrafted from similar FMLA standards. For example, FMLA regulations require employers to track leave time using increments no greater than that used for other types of leave.
226 Such a standard would already be familiar to employers and be guided by judicial interpretations in the FMLA context. 227 Alternatively, precision requirements for tracking can be affixed to standards prevailing in the industry regarding employee tracking. In other words, firms could be held to whatever tracking requirements are "justified by industrial realities," a phrase that courts use to determine whether time is compensable. 228 Such exceptions would relieve employers from tracking time that was unfeasible or burdensome given the realities of the firm's environment.
Finally, tracking time may be a potential competitive advantage for the enterprise that offsets administrative costs. Time tracking may yield useful data about productivity and efficiency that firms can use to redesign their production systems and deployment of human resources. For example, UPS uses sensors on their delivery trucks that monitor when a worker starts the truck, opens a door, and buckles a seatbelt. 229 UPS reported that a one minute improvement in productivity per worker per day increased results by $14.5 million.
230 Time-tracking software can also streamline internal processes, monitor quality, and assign employees to the most efficient tasks. 231 
Disruptiveness of Flextime Leave on Employee Staffing
Another potential criticism is that the increased use of flextime leave will be disruptive to staffing employees on important tasks. Consistent attendance is important to many business functions, and the absence of reliable employee presence can impede the growth of new projects, deter long-term planning, and inhibit productivity. Staffing interruptions arising from leave can increase training costs necessary to get a replacement worker up to speed.
This criticism is most cogent in the context of intermittent leave. Intermittent leave is defined in FMLA regulations as "leave taken in separate blocks of time due to a single qualifying reason." 232 Employees using FMLA intermittent leave can take the full twelve weeks of unpaid medical leave, but in small blocks of time for qualifying events. Flextime reform would incorporate intermittent leave as an option for employees to meet shifting demands in personal or family obligations.
Intermittent leave in small increments can be disruptive for employers that are forced to monitor it. 233 Employers may have extraordinary difficulties managing scheduling burdens to fill missing hours for attendance-critical positions such as nurses and pilots. Employers repeatedly cite intermittent leave as particularly challenging, with three out of four employers surveyed reporting that managing intermittent leave is their greatest FMLA problem. 234 Employers report that the most disruptive kind of intermittent leave is unscheduled and intermittent leave arising from serious health conditions. 235 An employee's regular use of intermittent leave due to migraines, for example, is unscheduled and potentially quite disruptive. 236 Such leave can also unfairly burden other workers. 237 The disruptiveness of unplanned intermittent leave would only be amplified if employees were also able to take such leave to accommodate flextime requests. Given the substantial problems that employers experience with intermittent leave-particularly unplanned leave-flextime reform must be carefully circumscribed to minimize further burdens on the employers.
There are three ways to circumscribe the use of unplanned flextime leave. First, any flextime reform should require that most flexible leave requests should only be granted upon sufficient notice to the employer. The FMLA, for example, requires that in most circumstances that employers receive thirty days' notice before the employee leave commences. 238 Given that many uses of flextime relate to school, medical, or other personal needs that can be planned, a thirty-day standard notice requirement can be similarly workable under a flextime system. Second, flexible leave requests may be subject to the showing of a business burden by the employer. While the FMLA requires employer consent for leave taken after the birth or adoption of a healthy child, 239 there is no established "undue hardship" defense like that found in the ADA by which employers can refuse FMLA requests. 240 Under flextime reform, a limitation should be available to the employer if that employer can show an undue hardship related to the flextime leave. Required consent should be similar to that already existing for FMLA leave related to a healthy birth or adoption of a child. 241 Third, unplanned and intermittent flextime leave should only be granted when notice is not practicable. If an employee takes such leave, the employer must be notified as soon as reasonably practicable. 242 The employee or the employee's representative, if the employee is unable to do so, should notify the employer. 243 Examples of when such leave might arise include a medical emergency, unexpected change in circumstances, or a lack of knowledge when leave might begin. 
Overall Compliance Costs to Adopting Flextime
A potential criticism is that flextime reforms will impose an overall compliance burden on the productivity of the organization. Employers may fear that flextime will require a substantial training burden for managers, decrease morale, hinder productivity, increase absenteeism, and provoke unnecessary litigation. Such criticism has potential merit, as workplace regulatory requirements have the potential to increase compliance costs that impede smooth operations of the enterprise overall. Regulations requiring or facilitating flextime in the United States, such as innovations in Vermont and the City of San Francisco, are relatively new and lack a track record of impact on employer compliance costs. However, there are multiple reasons to believe that flextime reform will not place a substantial compliance burden on employers.
First, when employers voluntary adopt flextime programs, they generally report positive impacts on the enterprise. Flextime programs are positively associated with job satisfaction, which in turn is linked with 239. 29 C.F.R. § 825.202(c) (2014) ("When leave is taken after the birth of a healthy child or placement of a healthy child for adoption or foster care, an employee may take leave intermittently or on a reduced leave schedule only if the employer agrees. . . . The employer's agreement is not required, however, for leave during which the mother has a serious health condition in connection with the birth of her child or if the newborn child has a serious health condition." Id. improved efficiency and productivity. 245 The adoption of flextime also reduces employee turnover. 246 Flextime also improves healthy employee behaviors, which in turn can reduce medical costs, decrease employee absenteeism, and improve productivity. 247 Any gains in employee performance or morale may neutralize, or at least alleviate, the compliance costs of a flextime system. Second, when the closest analogue to flextime reform, the FMLA, is studied to discern its regulatory burden, the costs on business do not appear to be overwhelming. A 2012 study on the FMLA commissioned by the DOL evaluated the impact of the FMLA on both covered and non-covered employees. 248 The study found that most covered employers reported little difficultly in complying with the FMLA's requirements. 249 Only 15% of employers reported that compliance was "somewhat difficult" or "very difficult" and fewer than 10% perceived negative impacts from the FMLA on productivity, profitability, absenteeism, turnover, and morale.
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Regarding abuse, only 2.5% of worksites reported suspicion of FMLA misuse and confirmed misuse was only found at 1.6% of worksites. 251 Overall, the report concluded that, although a subset of employers reported difficulties in compliance, "most employers report that complying with the FMLA imposes minimal burden on their operations." 252 A representative of the DOL commented that, "for two decades, granting job-protected leave has been good for employers and good for millions of workers and their loved ones. The FMLA is working."
253 These results support the likelihood that flextime reforms proposed here will not be onerous to most employers.
Low-wage workers manage their personal lives with limited incomes. Yet employers have little incentive to act on behalf of employees.
Unfortunately, the current prevailing legal regimes do not sufficiently protect access to flexible work. The FLSA is too limited and dated to be of much use for most employees. The FMLA was constructed for employees taking substantial blocks of leave, not precise changes to weekly schedules, and as a result has little to offer the flextime-seeking employee. The ADA, while holding promise in the encouragement of flexible schedules, has a specific mandate that does not broadly target the American workforce.
This Article proposes reforms that will help grant employees access to flexible work time. The first series of reforms argues for amendments to prevailing statutory frameworks. While such frameworks can be interpreted more broadly, and with good effect for flexible workers, the remedies available remain insufficient and incomplete. The second series of reforms argues for the creation and adoption of a flextime statute based upon a hybrid model of a right-to-request legislation enhanced by key elements of the ADA. This model strikes a balance between permitting the employer substantial discretion with which to shape its workforce while also empowering the employee to make flextime requests with a reasonable likelihood of adoption. This model also places obligations on both the employer and employee to genuinely engage the process. Employers are subject to sanctions if they inappropriately disengage from the process. The result is a framework that helps employees at a relatively low cost to employers.
Flextime is a working system that shows promise. That promise will help millions of workers achieve better work-life balance. These reforms represent only the first step in a longer process of opening the door to flexible work for employees regardless of profession, gender, or income.
